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elusion. If, under such circumstances, a reasonable ground is fur- 
nished for the conclusion that there is fault on both sides, and that 
each party should share in the loss sustained, there would be greater 
caution and vigilance in navigation, and less effort and less tempta- 
tion, by corrupt or unfair means, to misrepresent or distort facts. 

It appears satisfactorily, that the injury resulting from the col- 
lision fell almost exclusively on the Fern, The injury to the Swann 
was so slight that the respondents have set up no claim to remu- 
neration. - The result, therefore, of the decree will be, that one-half 
of the actual loss or injury sustained by the Fern, must be paid by 
the respondents. The value of the Fern is variously estimated by 
the witnesses who have testified on that subject, at sums ranging 
from $12,000 to $20,000. For the purposes of this decree, the 
Court fix her value at $15,500. There is proof in the case, that 
the Fern has been raised, but no evidence was offered of her value, 
including her engine and machinery, after the collision. This 
value, whatever it may be, will be deducted from the sum of 
$15,500, and the respondents are decreed to pay the libellants one- 
half of the balance. It will be necessary to appoint a Commissioner 
to inquire into and report the value of the Fern, after the injury. 
This will be provided for in the decree to be entered. In reference 
to the costs, under the circumstances of the case, no discrimination 
will be made between the parties, and they will therefore be paid 
equally. 



In the Supreme Court of Alabama. 

MOBILE MARINE DOCK AND FIRE INSURANCE COMPANY VS. 
M'MItliAN AND SON. 

1. A marine policy is to be construed according to the general and known course of 
trade with regard to vessels of a similar character, with a similar cargo, and on a 
similar voyage, to that insured. 

2. A policy of insurance was made on a cargo of cotton, shipped on a sea-going 
steamer, the risk to commence at the port of Mobile, and to continue and endure 
until the goods were safely landed at the port of New Orleans. The instrument was 
in the usual form, and employed only the usual terms, of a marine policy. The 
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vessel arrived in due time at her accustomed berth on the southern shore of Lake 
Pontchartrain, which is well known to be the port of New Orleans for vessels of 
such character, and from whence goods ai-e conveyed by railway to the city itself. 
After Bhe had discharged safely a portion of her cargo, an accidental fire de- 
stroyed, on the wharf, so much as she had landed. Held, that the risk under the 
policy terminated on a delivery at the wharf, and did not continue until delivery 
to the consignee, or his agent ; that it was not necessary that the goods should be 
landed at the place where it was usual for the consignee to receive and take charge 
of them ; and that the insurers were, therefore, not liable. 
3. In this case, the policy was a valued one upon 198 bales of cotton, valued at $50 
a bale. Of these, 134 bales had been landed, and been destroyed by the fire. 
Held, that the contract was a severable one ; that the insurers would have been 
liable, if at all, only for so many bales as were actually destroyed ; and that the 
insured could not recover as for a total loss. 

Error to the City Court of Mobile. 

McMillan & Son shipped by the steam-packet Helen, 198 bales 
of cotton, from the port of Mobile to the city of New Orleans, 
and effected a policy of insurance thereon, in the office of the 
appellants, which is in the usual form of marine policies ; the risk to 
commence at the port of Mobile, and to continue and endure until 
the goods were safely landed at the port of New Orleans. The 
Helen arrived in due time at her accustomed place of discharging 
her cargo on the southern shore of Lake Pontchartrain, and had 
unloaded 134 of the bales, when the steamer Georgia came up and 
anchored. A fire immediately broke out upon the Georgia, which 
communicated to the cotton which the Helen had put out on the 
wharf, and consumed it. The remaining 64 bales were delivered to 
the consignee in the city, and accepted without objection. It 
appeared that the boat had a standing arrangement with the Jeffer- 
son and Carrolton Railroad, to convey the cotton from the lake port 
where it was landed to the city of New Orleans, the boat collecting 
the entire freight and paying to the railroad the proportion due to 
it. This action was brought by McMillan & Son, against the In- 
surance Company to recover on the policy for the 134 bales which 
were burned. The other facts necessary to a more complete under- 
standing of the case will appear in the opinion. The plaintiffs below 
had judgment for $50 per bale — $6,700 — to reverse which the 
case was taken to the Supreme Court. 
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The case was ably argued by 

Mr. P. Hamilton, for the appellant, and 

Mr. B. H. Smith, for the appellee. 

The opinion of the Court was delivered by 

Chilton, C. J. — It is a rule of construction settled by numerous 
authorities, that every usage of trade, which is so well settled, or so 
generally known that all persons engaged in that trade may fairly 
be considered as contracting with reference to it, is regarded as 
forming part of every policy designed to protect risks in that 
trade, unless by the express terms of the policy, or by necessary 
implication, such inference is repelled. 1 Duer on Ins. 195, §§ 42, 
43 ; ib. 267, §§ 60, 61, 62 ; Arnould on Ins. (1850 ed.) 65; Hughes 
on Ins. 109, 110 ; 1 Phillips on Ins. (ed 1853,) 79 et seq. 

The contract declared on is essentially a marine policy, providing 
for protection of goods shipped on board the Helen, upon a sea 
voyage, and against sea risks, and there is nothing contained in this 
policy which, by a fair construction, can be made to extend to and 
cover terrene risks after the cotton shall have been safely landed at 
the usual place of discharging the cargo by the vessel ; unless, indeed, 
under the facts, we are required to hold that the port of New Orleans 
means the port at the city, and not the port which is known by the 
same name on Lake Pontchartrain, where the cargo was put on 
shore. 

It is conceded that the policy is to be construed liberally for the 

benefit of the assured and with a due regard to its design and object 

as an undertaking to indemify. Kent vs. Bird, Cowp. Rep. 585 ; 

G-odsall et al. vs. Boldero, 9 East, 72-82 ; Hughes on Ins. 145 

(marg. page); per Lord Ellenborough in Bainbridge vs. Neilson, 10 

East, 344 ; Belly vs. Boyal Exchange Assurance, 1 Burrows, 349 ; . 

Wolff vs. Horncastle, 1 Bos. & Pul. 322 ; Raines vs. Knightly, 

Skin. 55 ; 2 Saund. Rep. 200, (a) note 1. " It is certain," said Lee,. 

C. J., in Felly vs. Boyal Ex. Ass., supra, "that in construing 

policies the strictum jus or apex juris is not to be laid hold on ; but 

they are to be construed largely for the benefit of trade and for the 

insured." Nevertheless, as was said by Lord Ellenborough, C. J., 

in Bobertson vs. French, " The same rules of construction which 
43 
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apply to all other instruments apply equally to this instrument of a 
policy of insurance, namely, that it is to be construed according to 
its sense and meaning, as collected in the first place from the terms 
used in it, which terms are themselves to be understood in their 
plain, ordinary, and popular sense, unless they hare generally in 
respect of the subject matter, as by the known usage of trade, or 
the like, acquired a peculiar sense distinct from the popular sense 
of the same words ; or unless the contract evidently points out that 
they must in the particular instance, and in order to effectuate the 
immediate intention of the parties to that contract, be understood 
in some other special and peculiar sense. The only difference be- 
tween policies of assurance and other instruments in this respect, is, 
that the greater part of the printed language of them being invaria- 
ble and uniform, has acquired from use and practice, a known and 
definite meaning, and that the words superadded in writing, (sub- 
ject indeed always to be governed in point of construction by the 
language and terms with which they are accompanied,) are entitled 
nevertheless, if there should be any reasonable doubt upon the sense 
and meaning of the whole, to have a greater effect attributed to them 
than to the printed words, inasmuch as the written words are the 
immediate language and terms selected by the parties themselves 
for the expression of their meaning, and the printed words are a 
general formula adapted equally to their case and that of all other 
contracting parties upon similar occasions and subjects." 4 East, 
135,136. 

The language in the policy before us, as we have said, provides 
against loss from certain perils while the goods are in process of 
marine transportation. They are shipped on board the Helen, upon 
a voyage, from the port of Mobile to the port of New Orleans, enu- 
merating the perils and adventures usually inserted in marine poli- 
cies, and it fixes the termini of the risk, the point a quo being the 
port of Mobile, " and to continue and endure until the said goods 
shall be safely landed at the port of New Orleans." 

We must not confound the obligation of. the insurer with that of 
the carrier. The boat, by the bill of lading was obliged to have the 
cotton taken to the city, and the consignees were not bound to re- 
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ceive it at the lake depot of the railroad, but it by no means follows, 
that the insurance extends to this terrene transportation. Accord- 
ing to its terms, it closes with the terminus of the voyage of the 
Helen, after the goods shall have been safely landed. There is no 
proof whatever, to show that such policies were regarded by mer- 
chants, insurers or shippers, as usually embracing such risks, and 
we have found no case which authorizes the extension of a marine 
policy to cover land transportation. Whether, indeed, it would be 
competent to extend the language employed in this policy by proof 
of usage or custom so as to make it cover losses after the goods had 
been safely landed in the usual way, and at the usual place of dis- 
charging the cargo by the Helen, is a question of some difficulty, 
and one which we are not now called upon to decide. So far as 
the proof goes upon this point, it is adverse to the construction con- 
tended for by the assured, two cases being shown where policies had 
been effected to New Orleans instead of to the port of New Orleans, 
in which it was considered by the parties that the risk continued 
to the city ; but in both of these a greater premium was paid than 
was required to insure to the port of New Orleans, as understood to 
be the point of discharging the cargo at the south shore of Lake Pont- 
chartain. But we lay no stress on these cases as establishing a cus- 
tom. "We rest our decision upon the terms of the policy itself, con- 
sidered, of course with reference to what is usually done by such a 
vessel with such a cargo, in such a voyage, all which must be con- 
sidered as forming a part of the policy, as much so as if inserted in 
it. 1 Burr., 350 ; 2 Saund., 200 (a.) n. 1. Both the assurer and in- 
sured are chargeable with a knowledge of the course of this trade 
and are presumed to contract with reference to it. Noble vs. Kenno- 
way, Doug., 510 ; Salvador vs. Hopkins, 8 Burr. 1712; Vallance 
vs. Dewae, 1 Camp., 505, n. ; ib. 508; 3 ib. 200 ; 1 Taunt., 463; 
Selw. N. P. 963 ; 1 Arnould Ins. 43 ; ib. 66 ; Hughes Ins. 146, bottom p. 
The parties then knew that the Helen landed her goods at the port 
of New Orleans, on the wharf at Lake Pontchartrain. They knew 
this vessel did not go to the city of New Orleans, they insert no 
words in the policy making the liability of the insurer co-extensive 
with that of the carrier, nor extending it beyond a " safe landing of 
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the goods " upon the termination of the voyage ; no custom or usage 
is shewn to extend the voyage, and of consequence, the risk, to the 
city of New Orleans, and such being the case, we should do violence 
to the terms of their contract to continue the risk after the voyage 
had terminated, and the goods were safely on land at the usual place 
of discharging them. 

The risk is at an end whenever the goods can be considered as 
landed according to the usual course of business, at the accustomed 
port of destination, although they may never have been delivered 
into the hands of the consignees. 1 Arnould on Ins., 437 ; Gtatliffe 
vs. Bourne, 4 Bing., N. C. 314; S. 0. in House Lords 7 M. and 
Gr., 850. 

It follows from what we have said, that the court erred in the 
charges which held the insurer liable until the goods were delivered 
to the consignee or some one for him. So also in the qualification 
given to the charge asked, which assumed that the goods must be 
landed at the place where it is usual for the consignee to receive 
and take charge of them. The delivery to the consignee, as well 
as the usual place where he was accustomed to receive and take 
charge of the goods, could not affect the liability of the insurer, so 
as to extend the risk beyond the terminus of the voyage. These 
were questions between the consignee, or owner and the carrier. It 
was certainly competent for the parties to contract for covering 
losses which should come to the goods upon their marine passage 
and until safely landed, leaving their overland passage unprotected 
by the policy. This, we have held, was the effect of the policy be- 
fore us, and as the terminus of the marine risk was not the terminus 
of transportation contracted for by the carrier, it was erroneous to 
make the liability of the insurer depend either upon the delivery of 
the goods to the consignee, or at a place where he usually received 
and took charge of them. 

The next question which arises is, did the errors which we have 
noticed, injuriously affect the rights of the insurer. If they did 
not, we cannot reverse ; for it is well settled that an error which 
can do no injury works no reversal. Porter vs. Nash, 1 Ala. Rep. 
452 ; Oaruthers vs. Mardis, adm'r, 3 ib. 599 ; 9 Por. Rep. 403 ; 
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Denley vs. Camp, 23 Ala. Rep., 659 ; Fane vs. Oathcart, 8 Alab. 
726 ; Smith vs. Houston, id. 737. 

If the contract was entire ; if, in other words, the engagement to 
safely land the 198 bales of cotton was not complied with until the 
whole were landed in safety, then the errors of the court worked no 
injury, since it is conceded that only 134 of the bales were landed 
and they were consumed by fire before the others were put on 
shore. 

Waiving the fact that the first count in the complaint expressly 
states that the cotton was valued at $50 per bale, and the state- 
ment contained in the bill of exceptions that " the plaintiff proved 
the contract of insurance with the defendant upon 198 bales of cot- 
ton, valued at $50 per bale," &c, we think the contract must be 
regarded so far severable as to exonerate the underwriters for that 
portion which was safely landed. The contract is one of indemnity. 
The valuation is settled by the agreement of the parties, so that in 
case of loss, proof of value may be dispensed with ; but where the 
articles are separate and each parcel is unaffected in value, whether 
considered separately or aggregately, there is no good reason why 
the failure safely to land one bale should make the underwriters 
liable to pay the aggregate value of the 198 bales. It could not be 
maintained that the underwriters would have been exempt from 
liability had the appellees, after effecting the policy upon 198 bales, 
only shipped 197, and these had been destroyed by some of the 
perils embraced by the policy. They could not be allowed to say, 
" true, the loss has occurred by reason of a risk insured against, 
but the assured failed to ship the number of bales specified in the 
policy, and the contract was entire — we must be liable for the 198 
bales or for nothing." The rule is that if less than the number 
specified in the policy are shipped, the assured has the right to de- 
mand a corresponding return of the premium ; 2 Arnould on In. 12, 
275. We think the cases of G-racie vs. The Marine Ins. Co., 8 
Cranch, 75, and the same vs. The Maryland Ins. Co. ib. 84, fully 
sustain the view we have above taken. In the latter case, a part 
only of the cargo was landed, and the policy provided for the con- 
tinuation of the risk, "until the said goods shall be safely landed," 
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&c. If no part of the goods could have been "safely landed" until 
the whole were landed, then in that case, there would have been 
a total loss, and the assured would have been unaffected by the 
warranty against particular average loss. But the court held other- 
wise, and discharged the underwriters upon the ground that the loss 
was partial, a portion of the goods having been safely landed within 
the meaning of the policy, and hence the assured was affected by 
the warranty against particular average. 

We have seen that the consideration for the insurance, the pre- 
mium, is susceptible of apportionment. It is T S B on the value of 
the cotton shipped, and that each bale may be severed from the 
others without affecting its value. The true rule then, in such cases, 
is to consider the contract as entire with respect to each measure 
and not in respect of the whole lot. Story on Con. §§ 24, p. 18 ; 
ib. 21, et seq. 

The case of Q-ardner et al. vs. Smith, 1 Johns. Cas. 141, is relied 
upon by the counsel for the appellees. In that, by the terms of 
the policy, the risk was to continue until twenty-four hours after 
the goods named in the margin were landed; the risk providing 
against seizure of the goods as illicit trade. A portion of the goods 
had been landed more than twenty-four hours, when the whole were 
seized as illicit. Justice Lansing said, "the insurance being entire, 
we are of opinion that the risk continued on the entire goods, until 
twenty-four hours after all of them were landed." 

Perhaps a distinction may be taken between the case cited and 
the one before us, but if it be parallel, we are not disposed to fol- 
low it. Nor are we alone in doubting its authority. An able wri- 
ter upon the law of insurance does not hesitate to doubt it, and to 
state it as the better doctrine "that the risk terminates on each 
parcel at the end of twenty-four hours after it is landed." See 1 
Phillips on Ins. ed. 1853, p. 539 § 972. 

After the best consideration we have been able to bestow upon 
the case, we are satisfied the court below mistook the law in the 
charges which conflict with the views above expressed. The judg- 
ment is therefore reversed, and the cause remanded. 



